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STATEMENT OF THE | SSUES

The issues in this bid protest are whether Intervenor's bid
materially deviated fromthe project specifications and, if so,
whet her Respondent's prelimnary decision to award | ntervenor
the construction contract at issue was clearly erroneous,
arbitrary or capricious, or contrary to conpetition.

PRELI M NARY STATEMENT

Respondent Departnment of Managenent Services issued an
Invitation to Bid for the purpose of soliciting proposals from
contractors interested in building classroons for the | CARE
Baypoi nt School, a Department of Juvenile Justice facility. Six
bi ds were received and opened on Septenber 22, 2005. On
Cct ober 17, 2005, Respondent announced its intent to award the
construction contract to Intervenor E.L.C. 1. Construction G oup,
I nc.

Petitioner Merkury Corporation filed a formal witten
protest of the intended award on Cctober 20, 2005. The case was
referred to the Division of Adm nistrative Hearings, where the
protest petition was filed on Decenber 8, 2005.

At a schedul i ng conference on Decenber 16, 2005, the

parties agreed that the case could probably be deci ded w thout



an evidentiary hearing, and it was deci ded—with the parties'
i nput and consent —that the undersigned woul d defer setting a
final hearing until after the parties had filed a joint
stipulation of facts, which would be due no | ater than
January 6, 2006.' That date was nearly a nonth after the
undersigned's receipt of the protest petition; by agreeing to
it, as they did, the parties waived their right to an expedited
heari ng.?

On Decenber 29, 2006, Respondent filed a Motion to
Rel i nqui sh Jurisdiction. That particular notion gave rise to a
briefing schedule that extended into February 2006. The
parties, who had input into this schedule, consistently told the
under si gned that they continued to believe the case probably
coul d be resol ved without a fornmal hearing.

On February 1, 2006, while Respondent's Mdtion to
Rel i nqui sh Jurisdiction was pendi ng, Petitioner noved for |eave
to anend its formal protest and, on February 21, 2006, was
granted perm ssion to do so. Petitioner's Amended Bi d Protest
rai sed new protest grounds, giving rise to genuine disputes of
material fact. Consequently, Respondent's Mtion to Relinquish
Jurisdiction was denied and the final hearing schedul ed.

On March 16, 2006, Intervenor filed a Petition in

I ntervention, which the undersigned granted on March 27, 2006.



The final hearing took place on April 27, 2006, as
scheduled, with all parties present. In its case, Petitioner
elicited testinony fromits corporate president, Paul A Tolles,
as well as from Moi ses Bichachi, the vice president of
Intervenor. |In addition, Petitioner's Exhibits 1 and 2 were
recei ved in evidence.

Respondent offered the testinony of its Project Manager,
Jere Lahey. Respondent also offered 347 Bates- nunbered pages of
exhi bits, which were admtted into evidence w thout objection.

The final hearing transcript was filed on May 26, 2006,
maki ng the proposed recommended orders due on June 1, 2006,
pursuant to the schedul e established at the conclusion of the
final hearing. Respondent tinely filed a Proposed Recommended
Order. Petitioner's late-filed Proposed Reconmended Order was
accepted out-of-tinme, as was Intervenor's. All of the parties'
post - hearing subm ssions were carefully considered during the
preparation of this Recommended Order.

Unl ess otherwi se indicated, citations to the Florida
Statutes refer to the 2005 Florida Statutes.

FI NDI NGS OF FACT

1. Pursuant to an Invitation to Bid (the "ITB"),
Respondent Departnent of Mnagenent Services ("DWV5") solicited
bids on a project known as the | CARE Baypoi nt School C assroom

Addition (the "Project").® Bids were due on Septenmber 22, 2005.



2. As a condition of submitting a bid, interested
contractors needed first to be "prequalified' by DVS. DWMS
prequalified Petitioner Merkury Corporation ("Merkury") and
Intervenor E.L.C. 1. Construction Goup, Inc., ("ELCl"), anong
several others.

3. Each bidder was required to submt a "Base Bid" (i.e.
the total price for all work, including | abor and materi al s,
specified in the I TB), together with a price for each of six

4 The contract would be awarded to the

nunbered "Alternates.”
responsi ve bidder offering the |owest bid, the latter being
defined as, generally speaking, the bid proposing the |owest
aggregate price on the Base Bid plus the cost(s) of any
Al ternate(s) chosen by DVB.°>
4. O interest in this case is Alternate No. 1, which, in
the I'TB as originally issued, appeared as foll ows:
Alternate No. 1 —Allowance for Oaner [=DV5]
contribution for buried feeder conduit to

the electrical transfornmer (Owmer wll
provi de nunber).

Alternate No. 1 referred to the work—-described in the
Electrical Site Plan (which was part of the | TB)—that woul d be
necessary to bring electricity to the Project (hereafter, the
"electric service connection"). In brief, establishing the

el ectric service connection entailed installing the wring

bet ween the el ectrical panel in the new building and the nearest



transfornmer, which latter belonged to the |local electric
conpany, Florida Power & Light ("FP&L").

5. DMs knew that the Project would need power. Thus,
Alternate No. 1 was not optional, as the nonenclature m ght
suggest. But the cost of establishing the electric service
connection would be |argely dependent on factors exclusively
within FP&L's control. And as of the tinme the | TB was issued,
DMS had been unable to obtain from FP&L sufficient information
to all ow bidders accurately to estimate the cost of this
particular item The purpose of Alternate No. 1, therefore, was
to make the electric service connection a non-conpetitive item
This woul d be acconplished by DMS' s provi di ng prospective
bi dders wth a cost estinmate based on information to be obtained
from FP&.. DMS expected that each conpeting contractor would
bid the sane anbunt on Alternate No. 1, nanely, the anmount that
DMS had provi ded.

6. As initially defined, however, Alternate No. 1 was
somewhat confusing, and at the pre-bid neeting in early
Sept enber 2005, an issue was raised about DMS' s intent regarding
this item As a result, Addendum No. 1 to the ITB, which was
i ssued on Septenber 8, 2005, to address questions raised at the
pre-bid neeting, included the follow ng:

ADDENDUM NO. 1 —ITEM NO. 5: An all owance

shall be carried for the cost of new service
connection fromnew transforner to nearest



FP & L point of service. Owner will provide

budget nunber to be carried for this

al | owance.
Thi s addendum anended the description of Alternate No. 1, naking
clearer (it was believed) DM5' s intent that the electric service
connection not be a point of conpetition between the bidders, as
each woul d carry, as an all owance, the Oaner- provi ded budget
nunber for this item

7. Unfortunately for everyone concerned, DMS never
provided the interested contractors the budget nunber reflecting
the estimated cost of establishing the electric service
connection.® Consequently, none of the bidders proposed a dollar
figure for Alternate No. 1. |Instead, each responded to
Alternate No. 1 by stating, in effect, that the requested
al | omance could not be provided according to the specifications
(whi ch unanbi guously instructed that DVS woul d provide the
nunber to be carried for this allowance).

8. To be sure, the bidders' respective responses to
Alternate No. 1 were not identical. Merkury, for exanple, wote
"N A" which is conmmonly understood to nean "not applicable.”
ELCl's bid proposal, on the other hand, stated, "By Omer."

Mer kury argues that the phrase "By Omner"” neans that DMS, rather
than ELCl, should be responsible for establishing—at DVE s
expense—the el ectric service connection. The undersigned

rejects this interpretation of ELClI's bid as unpersuasive and



unsupported by the greater weight of the evidence. 1In the

i nstant context, the phrase "By Ower" is nost readily and
reasonabl y understood, objectively, as being functionally the
equi valent of "N A" ELCI was sinply expressing the idea that

t he budget nunber (not the work) would be provided by DMs—a
reasonabl e response, given the | anguage of Alternate No. 1. In
sum despite sone differences in wording, every one of the
responses to Alternate No. 1, including ELCI's, was the product
of the bidder's inability, in the absence of the Oaner-provided
budget nunber, to carry as an all owance the Owner-provi ded
budget nunber.

9. O the five contractors who tinely submtted a bid
proposal, Merkury's Base Bid of $2,874,597 was the |owest,
followed closely by ELCl's Base Bid of $2,877,000. DWMS decided
to take all six Alternates, however, and after the additiona
costs were added, ELCI was deened the | owest responsive bi dder,
Merkury the second | owest. Accordingly, on Cctober 17, 2005,

DVS announced its intent to accept ELCl's bid in toto and award

ELCl the contract for the Project.

10. Protesting the intended award, Merkury takes the
position that DMS's failure to provide the budget nunber for
Alternate No. 1 effectively rendered this itema nullity,
conpelling the bidders to include in their respective Base Bids

the cost of the electric service connection, which work remai ned



a part of the Project, by virtue of the bid specifications,
notwi t hstanding the loss of Alternate No. 1. Consistent with
this understanding of the effect of DMS' s sil ence regarding the
budget figure, Merkury took into account the anticipated cost of
establishing the electric service connection when working up its
Base Bid, ultimately adding $33,388 to the bottomline as a
result. ELC, in contrast, assum ng that DVS eventually would
provide the figure for the allowance, did not factor into its
Base Bid calculation the cost of the electric service
connecti on.

11. ELC guessed correctly, for in choosing Alternate
No. 1, DMS decided that it would provide the successful bidder
wi th the budget nunber when such becane avail able and thereafter
pay the cost of establishing the electric service connection via
a change order. Merkury maintains that DVS should have rejected
ELCl's bid as naterially non-responsive (because the costs that
were used in preparing ELCl's Base Bid did not include the cost
of establishing the electric service connection) and awarded the
contract to Merkury as the | owest responsive bidder.

12. In light of Merkury's argunent, it is relevant to note
that the 1TB called for the Base Bid to be given as a | unp sum
W t hout breaking out individual costs; that is, in fact, how
each of the six responding contractors presented their

respective Base Bids. Thus, there was no way for DVS to know,



upon opening the bids, that Merkury's Base Bid included a cost
conponent relating to the electric service connections, while
ELCl's did not.

CONCLUSI ONS OF LAW

13. DQAH has personal and subject matter jurisdiction in
this proceedi ng pursuant to Sections 120.569, 120.57(1), and
120.57(3), Florida Statutes, and the parties have standi ng.

14. Pursuant to Section 120.57(3)(f), Florida Statutes,
the burden of proof rests with the party opposing the proposed

agency action, here Merkury. See State Contracting and

Engi neering Corp. v. Departnent of Transp., 709 So. 2d 607, 609

(Fla. 1st DCA 1998). Merkury nust sustain its burden of proof

by a preponderance of the evidence. Florida Dept. of Transp. V.

J.WC. Co., Inc., 396 So. 2d 778, 787 (Fla. 1st DCA 1981).

15. Section 120.57(3)(f), Florida Statutes, spells out the
rul es of decision applicable in bid protests. In pertinent
part, the statute provides:

In a conpetitive-procurenment protest, other
than a rejection of all bids, the

adm ni strative | aw judge shall conduct a de
novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the bid or proposal
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious.

10



16. The First District Court of Appeal has construed the
term "de novo proceeding," as used in Section 120.57(3)(f),
Florida Statutes, to "describe a formof intra-agency review.
The judge may receive evidence, as wth any formal hearing under
section 120.57(1), but the object of the proceeding is to

eval uate the action taken by the agency."” State Contracting,

709 So. 2d at 609. 1In deciding State Contracting, the court

followed Intercontinental Properties, Inc. v. State Dept. of

Health and Rehabilitative Services, 606 So. 2d 380, 386 (Fl a.

1st DCA 1992), an earlier decision—t actually predates the

present version of the bid protest statute—i+n which the court
had reasoned:

Al t hough the hearing before the hearing

of ficer was a de novo proceedi ng, that
sinply nmeans that there was an evidentiary
heari ng during which each party had a ful
and fair opportunity to devel op an
evidentiary record for adm nistrative revi ew
purposes. It does not nean, as the hearing
of ficer apparently thought, that the hearing
officer sits as a substitute for the

Depart ment and nakes a determ nati on whet her
to award the bid de novo. Instead, the
hearing officer sits in a review capacity,
and nust determ ne whether the bid review
criteria . . . have been satisfied.

17. In framng the ultimate issue to be decided in this de
novo proceedi ng as bei ng "whet her the agency's proposed action
is contrary to the agency's governing statutes, the agency's

rules or policies, or the bid or proposal specifications,” the

11



statute effectively establishes a standard of conduct for the

agency, which is that, in soliciting and accepting bids or
proposal s, the agency nust obey its governing statutes, rules,
and the project specifications. |[If the agency breaches this
standard of conduct, its proposed action is subject to
(recomended) reversal by the administrative |aw judge in a
pr ot est proceedi ng.

18. Consequently, the party protesting the intended award
nmust identify and prove, by the greater weight of the evidence,
a specific instance or instances where the agency's conduct in
taking its proposed action was either: (a) contrary to the
agency's governing statutes; (b) contrary to the agency's rules
or policies; or (c) contrary to the bid or proposal
speci fi cati ons.

19. It is not sufficient, however, for the protester to
prove merely that the agency violated the general standard of
conduct. By virtue of the applicable standards of "proof,"
whi ch are best understood as standards of review,’ the protester
additionally must establish that the agency's msstep was: (a)
clearly erroneous; (b) contrary to conpetition; or (c) an abuse
of discretion.

20. The three review standards nentioned in the preceding
paragraph are nmarkedly different fromone another. The abuse of

di scretion standard, for exanple, is nore deferential (or

12



narrower) than the clearly erroneous standard. The bid protest
revi ew process thus necessarily entails a decision or decisions
regardi ng which of the several standards of review to use in
evaluating a particular action. To do this requires that the
meani ng and applicability of each standard be carefully
consi der ed.

21. The clearly erroneous standard is generally applied in

reviewing a lower tribunal's findings of fact. |In Anderson v.

City of Bessener City, NC , 470 U S 564, 573-74 (1985), the

United States Suprenme Court expounded on the neaning of the
phrase "clearly erroneous," expl aining:

Al t hough the nmeaning of the phrase "clearly
erroneous” is not imedi ately apparent,
certain general principles governing the
exerci se of the appellate court's power to
overturn findings of a [trial] court may be
derived fromour cases. The forenost of
these principles . . . is that "[a] finding
is '"clearly erroneous' when although there
is evidence to support it, the review ng
court on the entire evidence is left with
the definite and firmconviction that a

m st ake has been commtted.” . . . . This
standard plainly does not entitle a
review ng court to reverse the finding of
the trier of fact sinply because it is
convinced that it would have decided the
case differently. The review ng court

oversteps the bounds of its duty . . . if it
undertakes to duplicate the role of the
| ower court. "In applying the clearly

erroneous standard to the findings of a
[trial] court sitting without a jury,
appel l ate courts must constantly have in
mnd that their function is not to decide
factual issues de novo." . . . . If the

13



[trial] court's account of the evidence is
plausible in light of the record viewed in
its entirety, the court of appeals may not
reverse it even though convinced that had it
been sitting as the trier of fact, it would
have wei ghed the evidence differently.

Where there are two perm ssible views of the
evi dence, the factfinder's choice between

t hem cannot be clearly erroneous.

(CGtations omtted)(enphasi s added).

22.

| anguage t

Hol | and v.

The Florida Suprenme Court has used sonewhat different
0 give this standard essentially the sanme meani ng:

A finding of fact by the trial court in a
non-jury case will not be set aside on
review unless there is no substanti al
evidence to sustain it, unless it is clearly
agai nst the weight of the evidence, or
unless it was induced by an erroneous view
of the law. A finding which rests on
concl usi ons drawn from undi sput ed evi dence,
rather than on conflicts in the testinony,
does not carry with it the sane

concl usiveness as a finding resting on
probative disputed facts, but is rather in
the nature of a |egal conclusion. Coe
When the appellate court is convinced that
an express or inferential finding of the
trial court is wthout support of any
substantial evidence, is clearly against the
wei ght of the evidence or that the trial
court has misapplied the law to the

est abl i shed facts, then the decision is
"clearly erroneous’ and the appellate court
will reverse because the trial court has
"failed to give legal effect to the
evidence' inits entirety.

Gross, 89 So. 2d 255, 258 (Fla. 1956)(citation

omtted).

14



23. Because adm nistrative |aw judges are the triers of
fact charged with resolving disputed issues of material fact
based upon the evidence presented at hearing, and because bid
protests are fundanental |y de novo proceedi ngs, the undersigned
is not required to defer to the letting authority in regard to
any findings of objective historical fact that m ght have been
made in the run-up to prelimnary agency action. It is
exclusively the admnistrative law judge's job, as the trier of
fact, to ascertain fromthe conpetent, substantial evidence in
the record what actually happened in the past or what reality
presently exists, as if no findings previously had been nade.

24. |If, however, the challenged agency action involves an
ultimate factual determ nati on—for exanple, an agency's
conclusion that a proposal's departure fromthe project
specifications was a mnor irregularity as opposed to a materi al
devi ati on—then sonme deference is in order, according to the
clearly erroneous standard of review.® To prevail on an
objection to an ultimate finding, therefore, the protester nust
substantially underm ne the factual predicate for the agency’s
concl usion or convince the judge that a defect in the agency's
logic led it unequivocally to commt a m stake.

25. There is another species of agency action that also is
entitled to review under the clearly erroneous standard:

interpretations of statutes for whose adm nistration the agency

15



is responsible, and interpretations of the agency's own rul es.

See State Contracting and Engi neering Corp. v. Departnent of

Transp., 709 So. 2d 607, 610 (Fla. 1st DCA 1998). In deference
to the agency's expertise, such interpretations will not be
overturned unless clearly erroneous. 1d.°

26. This neans that if the protester objects to the
proposed agency action on the ground that it violates either a
governing statute within the agency's substantive jurisdiction
or the agency's own rule, and if, further, the validity of the
obj ection turns on the neaning, which is in dispute, of the
subj ect statute or rule, then the agency's interpretation should
be accorded deference; the challenged action should stand unl ess
the agency's interpretation is clearly erroneous (assum ng the
agency acted in accordance therewith).*

27. The statute requires that agency action (in violation
of the applicable standard of conduct) which is "arbitrary, or
capricious" be set aside. Earlier, the phrase "arbitrary, or
capricious" was equated with the abuse of discretion standard,
see endnote 7, supra, because the concepts are practically
i ndi sti ngui shabl e—and because use of the term "discretion”
serves as a useful rem nder regarding the kind of agency action
revi ewabl e under this highly deferential standard.

28. It has been observed that an arbitrary decision is one

that is not supported by facts or logic, or is despotic. Agrico

16



Chenmical Co. v. State Dept. of Environnmental Regul ation, 365 So.

2d 759, 763 (Fla. 1st DCA 1978), cert. denied, 376 So. 2d 74

(Fla. 1979). Thus, under the arbitrary or capricious standard,
"an agency is to be subjected only to the nost rudi nentary
command of rationality. The reviewng court is not authorized
to exam ne whether the agency's enpirical conclusions have

support in substantial evidence.”" Adam Smth Enterprises, Inc.

v. State Dept. of Environnental Regul ation, 553 So. 2d 1260,

1273 (Fla. 1st DCA 1989). Nevert hel ess,
the review ng court nust consider whether
t he agency: (1) has considered all rel evant
factors; (2) has given actual, good faith
consideration to those factors; and (3) has
used reason rather than whimto progress

from consi deration of each of these factors
toits final decision.

29. The second district framed the "arbitrary or
capricious" review standard in these terns: "If an
adm nistrative decision is justifiable under any analysis that a
reasonabl e person would use to reach a decision of sinilar
i mportance, it would seemthat the decision is neither arbitrary

nor capricious." Dravo Basic Materials Co., Inc. v. State Dept.

of Transp., 602 So. 2d 632, 634 n.3 (Fla. 2d DCA 1992). As the

court observed, this "is usually a fact-intensive

determ nation. " Id. at 634.

17



30. Conpare the foregoing "arbitrary or capricious"”
analysis with the test for review ng discretionary deci sions:

"Discretion, in this sense, is abused when
the judicial action is arbitrary, fanciful,
or unreasonabl e, which is another way of
saying that discretion is abused only where
no reasonabl e nman woul d take the view
adopted by the trial court. |If reasonable
men could differ as to the propriety of the
action taken by the trial court, then it
cannot be said that the trial court abused
its discretion.™

Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980),

guoting Delno v. Market St. Ry. Co., 124 F.2d 965, 967 (9th Cr

1942). Further,

[t]he trial court's discretionary power is
subject only to the test of reasonabl eness,
but that test requires a determ nation of
whet her there is logic and justification for
the result. The trial courts' discretionary
power was never intended to be exercised in
accordance with whimor caprice of the judge
nor in an inconsistent manner. Judges
dealing with cases essentially alike should
reach the sane result. Different results
reached fromsubstantially the sane facts
conport with neither |ogic nor

r easonabl eness.

Canakaris, 382 So. 2d at 1203

31. Wether the standard is called "arbitrary or
capricious" or "abuse of discretion," the scope of review, which
demands maxi num deference, is the sane. Cdearly, then, the
narrow "arbitrary or capricious" standard of revi ew cannot

properly be applied in evaluating all agency actions that m ght

18



be challenged in a bid protest; rather, this highly deferenti al
standard appropriately applies only to those decisions which are
commtted to the agency's discretion.

32. Therefore, where the protester objects to agency
action that entails the exercise of discretion, but only in such
i nstances, the objection cannot be sustained unl ess the agency
abused its discretion, i.e. acted arbitrarily or capriciously.

33. The third standard of review articulated in Section
120.57(3)(f) is unique to bid protests. The "contrary to
conpetition” test is a catch-all which applies to agency actions
that do not turn on the interpretation of a statue or rule, do
not involve the exercise of discretion, and do not depend upon
(or anpbunt to) a determnation of ultimte fact.

34. Although the contrary to conpetition standard, being

unique to bid protests, is less well defined than the other
revi ew standards, the undersigned concludes that the set of
proscri bed actions should include, at a mninmum those which:
(a) create the appearance of and opportunity for favoritism (b)
erode public confidence that contracts are awarded equitably and
economcally; (c) cause the procurenent process to be genuinely
unfair or unreasonably exclusive; or (d) are unethical,

di shonest, illegal, or fraudulent. See, e.g., R N Expertise,

Inc. v. Mam-Dade County School Bd., et al., Case No. 01-

2663BI D, 2002 W 185217, *21-*22 (Fla.D v.Adm n. H gs. Feb. 4,
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2002); see also E-Builder v. Mam-Dade County School Bd. et

al ., Case No. 03-1581BID, 2003 W. 22347989, *10
(Fla.Di v. Adm n. Hgs. Cct. 10, 2003)

35. Turning to the merits of this case, Merkury's argunent
that ELCl's bid was materially non-responsive proceeds fromthe
prem se that, notwithstanding DM5's failure to provide the
budget nunber as promi sed in the description of Alternate No. 1,
t he successful bidder is obligated under the bid specifications
to performall work necessary to conplete the electric service
connection. Building on this proposition, Merkury reasons that
because installation of the electric service connection was an
essenti al aspect of the Project, bidders were bound to estimte
the cost of this work in conputing their respective Base Bi ds—
and to include such cost in their bids. ELCl's failure to
include the cost of the electric service connection in its Base
Bi d, Merkury concludes, constituted a material deviation from
the bid specifications, for which its bid should have been
rej ected as non-responsive.

36. Merkury's initial prem se is based on an
interpretation of the bid specifications that, while contrary to
DMS' s, is at |east plausible and perhaps reasonable. It is not
necessary to determ ne whether DMS's interpretation is clearly
erroneous, however, because the next step in Merkury's

reasoni ng—the assertion that bidders were bound to include in

20



their Base Bids the cost of performance associated with the
el ectric service connection—s a non sequitur. That the
successful bidder will be contractually obligated to performa
particul ar piece of work does not |ogically conpel the
conclusion that, to be responsive, a bidder nust include the
cost of such work in its bid. To the contrary, where an "out
the door" bid price is solicited, as here, practically any bid
t hat proposes a lunp-sumtotal cost within reason nust be
consi dered responsive, regardl ess of how the bidder conputed its
bid, or what expenses were included (or not included) therein.??
37. Thus, even if Merkury were correct about the neaning
of the bid specifications vis-a-vis the electric service
connection, the upshot would be that ELCI underbid on the
Project by m stakenly omitting a material cost fromits bid
conmput ati on—but its bid would be responsive nonethel ess. The
downsi de for ELClI in that event would be possibly having to
install the electric service connection at a | oss, because as a
general rule, bidders on public contracts nust bear the

consequences of their bid conputation errors. Departnent of

Transp. v. Ronlee, Inc., 518 So. 2d 1326, 1328 (3rd DCA 1987),

rev. denied, 528 So. 2d 1183 (Fla. 1988); G ahamyv. Clyde, 61

So. 2d 656, 658 (Fla. 1952)("After the bid is accepted, the
bi dder is bound by his error and is expected to bear the

consequence of it.").
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38. In sum DMs did not err in deenming ELCl's bid
responsive. |ndeed, because DM5 had no way of know ng, at the
time the bids were opened, what costs ELCI or the other bidders
had included in (or omtted from their Base Bids, it was not
possible for DM5s to reject ELCl's bid on the basis of the
al | eged devi ati on about which Merkury has conpl ained. That
bei ng the case, accepting ELCI's bid was not contrary to any
governing statute, rule, or bid specification, and it is
concluded that DMS did not violate the applicable standard of
conduct in the manner that Merkury has urged. *?

39. There having been no cognizable violation of the
standard of conduct, it is concluded that the intended award
shoul d st and.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that a Final Order be entered directing
that the proposed award to ELCI be inplenented in accordance

with DV s intentions.
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DONE AND ENTERED this 10th day of July, 2006, in

Tal | ahassee, Leon County, Florida.

JOHAN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 10th day of July, 2006.

ENDNOTES

'/ The parties ultimately filed a Joint Stipulation on January
23, 2006. The stipulated facts, being thus nenorialized in the
record, were taken as established wi thout need of further proof.

2] Section 120.57(3)(e), Florida Statutes, requires that bid
protests be heard within 30 days after the admnistrative |aw
judge's receipt of the formal witten protest, unless the
parties waive the right to a pronpt hearing.

3/ The Project entails the construction of additional classroons
at a facility operated by the Departnent of Juvenile Justice.

4 The cost of an Alternate can be either positive (an increase
in the Base Bid) or negative (a deduction fromthe Base Bid).

In this instance, each Alternate was expected to add an

addi tional cost to the Base Bid, if accepted.
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°/  The ITB permitted DMS to select any, all, or none of the six
Alternates. |If, however, DMS chose fewer than all six, then the
| onest bid would belong to the bidder offering the | owest price
for the Base Bid plus each Alternate (if any) taken in nunerical
order. For exanple, if DVS were to select Alternate Nos. 1, 2,
and 4, then the relevant respective bid prices, for the purpose
of determ ning the | owest bid, would be each bidder's Base Bid
plus its proposed costs for Alternate Nos. 1 and 2, Alternate
No. 4 having been taken out of order.

In its original protest, Merkury alleged that DM5 had
chosen Alternates out of order, effectively starting with
Al ternate No. 2. Because Merkury (as will be seen) had
submtted the | owest Base Bid, Merkury alleged that DMS shoul d
have desi gnated Merkury the | owest bidder, according the |ITB s
instructions for determning the |owest bid. Later, however,
Mer kury noved for, and was granted, |eave to file an anended
protest petition. The gravanen of Merkury's anended petition
was not, as before, DMS's all eged m scal cul ati on of the | owest
bid, but rather DM5 s alleged failure to reject ELClI's bid as
non-r esponsi ve.

At hearing and in its Proposed Recommended Order, Merkury
focused exclusively on the alleged non-responsi veness of ELCl's
bid. The undersigned has determ ned, therefore, that Merkury
abandoned its original protest ground, and accordingly that
issue will not be discussed further herein.

°/ DMS blanes its failure to furnish the figure on FP&, on whom
DMS was still waiting, as of the date the bids were due, to

provi de information believed necessary for devel oping a
reasonabl e cost estinate.

I The term"standard of proof" as used in § 120.57(3)(f)
reasonably may be interpreted to reference standards of review
This is because, while the "standard of proof" sentence fails to
mention any common standards of proof, it does articulate two
accepted standards of review. (1) the "clearly erroneous”
standard and (2) the abuse of discretion (="arbitrary, or
capricious") standard. (The "contrary to conpetition”

st andar d—whet her it be a standard of proof or standard of
review—s unique to bid protests.)

8 An ultimate factual determination is a conclusion derived by
reasoni ng fromobjective facts; it frequently involves the
application of a legal principle or rule to historical facts:
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e.g. the driver failed to use reasonable care under the

ci rcunstances and therefore was negligent; and it may be infused
wi th policy considerations. Reaching an ultimte factua
finding requires that judgnent calls be nade which are unlike
those that attend the pure fact finding functions of weighing
evi dence and choosi ng between conflicting but permissible views
of reality.

°/  Fromthe general principle of deference follows the nore
specific rule that an agency's interpretation need not be the
sol e possible interpretation or even the nost desirable one; it
need only be within the range of perm ssible interpretations.
State Bd. of Optonetry v. Florida Soc. of Ophthal nol ogy, 538 So.
2d 878, 885 (Fla. 1st DCA 1988); see al so Suddath Van Li nes,
Inc. v. State Dept. of Environnental Protection, 668 So. 2d 209,
212 (Fla. 1st DCA 1996). However, "[t]he deference granted an
agency's interpretation is not absolute.” Departnent of Natural

Resources v. Wngfield Devel opnent Co., 581 So. 2d 193, 197
(Fla. 1st DCA 1991). Cbviously, an agency cannot inplenent any
concei vabl e construction of a statute or rule no matter how
strained, stilted, or fanciful it mght be. 1d. Rather, "only
a perm ssible construction” will be upheld by the courts.

Fl orida Soc. of Ophthal nol ogy, 538 So. 2d at 885. Accordingly,
"[w] hen the agency's construction clearly contradicts the
unanbi guous | anguage of the rule, the construction is clearly
erroneous and cannot stand." Wodley v. Departnent of Health
and Rehabilitative Services, 505 So. 2d 676, 678 (Fla. 1st DCA
1987); see al so Legal Environnental Assistance Foundation v.
Board of County Conmirs of Brevard County, 642 So. 2d 1081, 1083-

84 (Fla. 1994) ("unreasonable interpretation”™ will not be
sust ai ned).
19/ The sanme standard of review also applies, in a protest

foll owi ng the announcenent of an intended award, with regard to
prelimnary agency action taken upon the agency's interpretation
of the project specifications—but perhaps for a reason other

t han deference to agency expertise. Section 120.57(3)(b),
Florida Statutes, provides a renedy for badly witten or

anbi guous specifications: they nmay be protested within 72 hours
after the posting of the specifications. The failure to avail
oneself of this remedy effects a waiver of the right to conplain
about the specifications per se. Consequently, if the dispute
in a protest challenging a proposed award turns on the
interpretation of an anbi guous, vague, or unreasonable

speci fication, which could have been corrected or clarified
prior to acceptance of the bids or proposals had a tinely
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specifications protest been brought, and if the agency has acted
thereafter in accordance with a perm ssible interpretation of
the specification (i.e. one that is not clearly erroneous), then
t he agency's intended action should be uphel d—not necessarily
out of deference to agency expertise, but as a result of the
protester's waiver of the right to seek relief based on a faulty
specification. |f, however, the agency has acted contrary to
the plain |anguage of a |l awful specification, then its action
shoul d probably be corrected, for in that event the prelimnary
agency action |ikely would be clearly erroneous or contrary to
conpetition; in that situation, there should be no waiver,
because a reasonabl e person woul d not protest an unanbi guous
specification that facially confornms to Florida procurenment |aw.
1/ A bid conceivably might be so far bel ow the range of
reasonabl e bids as to be deened non-responsive, or to cause the
bi dder to be rejected as not responsible, but such a situation
woul d be unusual, and in any event would be readily

di stingui shable fromthe present case, where none of the bids
was patently ridicul ous.

127 DMB's failure to provide the budget nunber as pronised in
connection with Alternate No. 1, which seens clearly to have
been contrary to the bid specifications, is another matter. It

i s unnecessary, however, and woul d be inappropriate to boot, to
deci de whether that m sstep constitutes reversible error under
the applicable standard of review, for Merkury did not raise the
matter as a protest ground.

COPI ES FURNI SHED,

Joseph K. Hall, Esquire

Law O fice of Joseph K Hall, Esquire, P.A
5721 Sout heast 17th Street

Pl antation, Florida 33301

Joel M Aresty, Esquire
Joel M Aresty, P.A
11077 Biscayne Boul evard
Pent house

Mam , Florida 33161
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Cifford A Taylor, Esquire
Departnent of Managenent Services
4050 Espl anade Way, Suite 160D
Tal | ahassee, Florida 32399- 0950

Tom Lewis, Jr., Secretary
Department of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

Steven S. Ferst, General Counse
Depart ment of Managenent Services
Post O fice Box 9000

Tal | ahassee, Florida 32399-9000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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